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STATE oF A.LABAMA

OrRce oF THE ATToRNEY GENERAL

January 3, 2008

Honorable David A. Evans. Constable
Post  Of f i ce  Box  190333
Mobi le ,  A labama 3  6619

Constables -  Impeachment -  Rules
and Regulat ions -  Training Programs

The oversight of  constables by the
Constable Regulatory Board of
Mobi le ("Board"),  pursuant to Act
2005-95, does not include direct ion
of day-to-day act iv i t ies.  The Board
may adopt rules governing the
conduct of  constables and susPend
constables for v iolat ins the rules.

Dear Mr.  Evans:

This opinion of  the Attorney General  is issued in response to your
request.

OUESTIONS

(1) Does the "oversight"  of  constables by
the Constable Regulatory Board of  Mobi le,  pur-
suant to Act 2005-95, include direct ion of  the
day-to-day act iv i t ies of  constabl  es ?

(2) Does the act give the Board the au-
thor i ty to issue pol ic ies and procedures govern-
ing the behavior and conduct of  constables?

(3) Does the Board's author i ty to suspend
a constable found " in v iolat ion of  the law" apply
to al l  state laws, court  orders, .and administrat ive
regulat ions, or only to v iolat ions of  the act?

(4) Would a constable 's fai lure to comply
with the annual t raining requirements of  the act
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consti tute grounds for impeachment under sec-
t ion  36-11- l (b ) ( l )  o f  the  Code o f  A labama?

FACTS AND ANALYSIS

Act 2005-95 of the 2005 Regular Session of the Alabama Legisla-
ture provides quali f icat ions, minimum standards, and training for con-
stables in Mobile County and creates the Board. 2005 Ala. Acts No.
2005-95, 147. The act provides, in pert inent part,  as fol lows:

Sect ion l .  In Mobi le County,  no person
shal l  hold the of f ice of  constable unless the per-
son has successful ly completed the minimum
standards and training for peace off icers pursuant
to Sect ion 36-21-46 of the Code of Alabama
197 5.

Sect ion 2.  Al l  constables shal l  be reouired
to  ob ta in  a  m in imum o f  20  hou rs  o f  t ra in ing  pe r
year,  in addi t ion to those requirements for con-
stables set forth in Sect ion l .

Sect ion 3.  Constables not acquir ing the
required amount of  t raining hours may not per-
form the dut ies of  their  of f ice unt i l  the required
training has been met.  The Mobi le County Con-
stable Associat ion is establ ished to approve and
provide the training of  constables as required in
Sec t i on  2 .

Sect ion 4.  The Constable Regulatory
Board of  Mobi le is hereby created. The board
shal l  have oversight of  the conduct of  the con-
stables in the county and shal l  resolve local  com-
plaints against the Off ice of  Constable.  Tbe
board shal l  have the r ight to suspend any con-
stable found in violation of the law for a period
not to exceed six months. .  .  .  The members of
the board shal l  provide for their  own wri t ten
rules of  procedure. .  .  .

Section 5. Any constable suspended from
performing the duties of his or her off ice under
the provisions of this act is prohibited from per-
forming any duties as a peace off icer in the State
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Sec t i on  6 .  No
having qual i f ied to
effect ive date of  th is
t i on  l .

Id.  at  148-49 (emphasis added).

of  Alabama dur ing the term of his or her sus-
pension and shal l  not be held l iable for fa i lure to
perform any act required of his or her office
during the term of his or her suspension.

constable holding of f ice or
run for the of f ice on the
ac t  sha l l  be  sub iec t  t o  Sec -

Sect ion 4 of  the act provides that the Board shal l  have , .oversight"
of  the conduct of  and resolve complaints against constables. The act does
not def ine the term "oversight."  Webster 's Third New Internat ional  Dic-
t ionary def ines "oversight"  as "general  supervis ion."  WEBSTER's THIRD
NEw INTERNATToNAL DrcrroNARy l6l0 (2002) (emphasis added).  There-
fore,  i t  is  the opinion of  th is Off ice that the Board does not have author i ty
to direct  the day-to-day act iv i t ies of  constables.

_ Sect ion 4 further provides that the Board may adopt rules of  pro-
cedure to govern i ts proceedings such as Robert 's Rules of  Order.  The act
does not,  however,  expressly provide that the Board is author ized to
p_romulgate rules and regulat ions to carry out i ts oversight responsibi l i -
t ies.  The Alabama Supreme Court  has held that the statutory author i ty of
the Statewide Health Coordinat ing Counci l  to prepare the State He; l th
Plan conferred rulemaking author i ty by impl icat ion. Ex parte Traylor
Nurs ing  Home,  l nc . ,543  So .  2d  l 179  (A la .  l 9S8) .

Moreover,  th is Off ice has considered a simi lar issue in the context
o-f  the county health department 's author i ty to invest igate and repor. t  to
the probate judge and county commission on a pet i t ion to establ ish a
cemetery under sect ion 22-20-4 of  the Code of Alabama. Opinion to Hon_
orable Lynda P. Feaga, Deputy Administrator,  Elmore County Com-
miss ion ,  da ted  Novembe t  1 ,2002 ,  A .G .  No .  2O0 j  -O2 j .  The  Feaga  op in ion
concluded that,  " [w]hi le no speci f ic author i ty is given to the county board
of heal th to make regulat ions concerning the establ ishment of  cem;ter ies,
because the Legislature has author ized such an invest igat ion, some stan-
dard guidel ines or rules by which appl icat ions can be measured must be
presumed." Feaga at 4,  Consistent wi th these author i t ies,  because the act
author izes the Board to oversee the constables in the county,  the Board
has impl ied rulemaking author i ty in that regard.

Al though sect ion 4 also grants the Board the author i ty to suspend
constables " found in v iolat ion of  the law,, '  the act does not def ine . . the
law" that must be violated, In construct ion of  statutes, legis lat ive intent
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may be gleaned from the language used, the reason and necessi ty for the
act,  and the purpose sought to be obtained. Bama Bui lweiser of
Montgomery, Inc.  v.  Anheuser-Busch, Inc. ,  611 So. 2d 238. 248 (Ala.
1992); Tuscaloosa County Comm'n v. Deputy Sheri.ffs' Ass'n of
Tusealoosa County,589 So. 2d 687,689 (Ala.  l99l) ;  Shelton v.  Wright,
439  So .  2d ,55 ,57  (A Ia .  1983) .  Cour t s  do  no t  i n te rp re t  p rov i s ions  i n  i so -
lat ion, but consider them in the context of  the ent i re statutory scheme,
Siegelman v.  Ala.  Ass'n of  School Boards, 819 So. 2d 568, 582 (Ala.
2001  ) .

There are three main components of  the act,  each of which is
addressed in a separate sect ion. Sect ion I  requires compl iance with
minimum standards and training for peace off icers.  Sect ion 2 requires
separate training for constables. Sect ion 4 provides for the oversight of
constables. The act expressly provides for a penalty for noncompi iance
with.  the f i rst  two parts.  Sect ion I  prohibi ts the holding of  of f ice and
sect ion 3 prohibi ts the performance of dut ies unt i l  therJ is compl iance
with sect ion 2.  Signi f icant ly,  the suspension language is not exclusively
addr_essed in a separate sect ion, but is included in the sect ion having con-
stable oversight as i ts pr imary object,  immediately fol lowing the sei tence
providing for such oversight.  Furthermore, as already addressed, that
sentence providing for constable oversight also impl iedly author izes th€
Board to promulgate rules,  and.,administrat ive fap' ,  includes.. the bodv of
agency-made law, consist ing of ,  administrat ive rules,  regulat ions. .  ,  . "
BLACK's LAw DrcTroNARy 48 (gth ed. 2004) (emphasis add;d).  See also,
Hand  v .  S ta te  Dep ' t  o f  Human  Resources ,548  So .  Zd  17 l , l 7a  (A la .  C i v .
App. 1988) ("administrat ive regulat ions have the force of  law").

Therefore, i t  is  the opinion of  th is Off ice that the susoension sen.
tence is the penalty provis ion for v iolat ions of  the Board's oversight
author i ty,  " the law" in the suspension sentence refers to the rules est ib-
I ished by the Board pursuant to i ts author i ty to oversee the conduct of
constables, and the Board may suspend constables in v iolat ion of  those
rules.

Regarding your last  quest ion, th is Off ice has stated that i t . .does not
issue opinions on whether a certain act iv i ty const i tutes a violat ion of  a
cr iminal  law. Only a properly empanel led jury and judge can make such a
determinat ion."  Opinion to Honorable erthur Grein,  Jr , ,  Distr ict  Attor-
ney, Tenth Judicial  Circui t  -  Bessemer Divis ion, dated August 9,  2005,
A.G. No. 2005-173 at 2;  see a/so, Honorable Douglas ValJska, Dir t r i " i
At torney, dated June 28, 1990, A.G. No. 90-003 16. This Off ice has simi-
lar ly stated that i t  cannot determine whether certain facts const i tute
grounds for impeachment of  a constable.  Opinion to Honorable Guy M.
Sanders,  Elmore County Constable,  dated Juiy 10, 2002, A.G. No. ZbOZ-
283 .
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CONCLUSION

The oversight of  constables by the Constable Regulatory Board of
Mobi le,  pursuant to Act 2005-95, does not include direct ion of  day-to-day
act iv i t ies.  The Board may adopt rules governing the conduct of  con-
stables and suspend constables for v iolat ing the rules.

I  hope this opinion answers your quest ions. I f  th is Off ice can be of
further assistance, please contact Ward Beeson of my staf f .

S ince re l y ,

TROY KING
Attorney General
By :

4*,2-lJtl
BRENDA F.  SMITH
Chief, Opinions Division

TK/GWB
313562/ l  t0288



IhI THS CIRCUIT COUR? OF MOBILE COUNTY,

l{_ojLLE couNTY CoNSTABLE +
I(I,(jULATORY BOARD. *

plain6f[,

FRANCES DAVID STEWANT,

Defmdalrc

,r, CASE NO. cv08-901032

.iii

'  . . ; : j

ORDER ENTERING JUDGMDEsdEn.c;Li:;ffir$mlff4ND

This rnattcr comcr beforc thc Coun on Defendant,s .Motior 
to Dismiss or

in thc Alternadve. Motion for ludgmut on the pleadings,, and Defendant,s
"Morion to Srike Ancndcd Complaint,,.

_ The Court heard oral fumeno oo rlrsc motiois on Fctlrlary 13, 2009.
After hcaring oral arg,E€nts. rcviewing tbe pleadings and applying Atabams Lalv,
the Court finds as followsr

The Defendaat,s ,Morion ro Dismiss,,is hereby DENIED.

" Thc Dcfcndant's .Motion to Srritc Amaded Ccin:plsjar. is DENIED,
As to the DefetdaDt,s ..Morioo for Judgment on rle pleaditrgs, the Cou*

makcs the folowing findings of fact:

l. Thc office of consbblr;ffi ;itii}".,?fi itbgfj;f ffi pg7,g;51**,
2. The Alabama 

"*. 
ybli:g.O.rties.of a_constabtq tlre numbcr of

. 
conskbrcs, the nsthod of v"uiog ,uia om-*, Ji thc-* rnaancr in which



J .

4.

vacant offices are fiiled. The Alsbama Code authorizes the abolition of
-. the officr of coas{ablo by Iocal act(Sec 36-23- l &'1 eade af Alabana

1975).

A constablc is aot a 'l-aw Enforcement Officet'' as that term is de{ined
by Sectioe 36"'214(4) Cofu ol Alabanu t1975), although lbis ssae
code section listc *deputy coartablc" as s "Law Enforc€ment Officer",

The Alabama Peace Oflicers' Stadards and Ttaining Comrnission
Sectior 3G2l40 Codz of Alabana i1975) rcquireg that an applicant for
a "Law Enforcenent Ollicet'' po$ition completc a verilied application
and submir it to the appointing au&ority. AJter appoistmcot, thc
training and contiauilg oducetion provisions of the Alabama Peace
Officen Staadsrds and Traiaing Conmissioo would govera the "Law
Enforccmcnt Officed'.

The Dc&ldant was elected to thc off1ce of eotstabf€ ln 2004 and rc-
elccred in 2008 and was duly sworn into offrce both ydars.

. : -

Otbr rhrn tbo officc of conrtablo, the Dcfendant bolds ao otlcr law
cnforcanent rclsted position and bas not bccn certificd by the
Alab,ma Peacc Officcn' Standards ad Ttaining Cotnrtission not has
'she conrylaed ury continuing education hours relatcd to this
positiotr.

7. The Alabana Lejisiatuc atuptcd, bytocal a*t, Act 2005-95 which
provides:

Scgion 1. ln Mobile Couoty, gg penon shdl hold thc oflicc of
consablc unless the pcnoa hx rucoessfitlly complcted thc trrinirnum
stardffds and trdfuing for peace oflicqs plrsuant to Secrion 36-21-46 of
ttw Code of Alabama l/15.

' - Sstion 2" AII constablcc shall be rcCuir€d to obtain a'ninimum of 20
hours of taiaing per yerr, in addition !o thosc reguircments for
co0stablcs ser foflb in Sectiol 1.

Section 3. Constebles not acquiring es r€quird amout of taining- 
houx may not pcrfomr the ilutics of fuir office u*il thc rcquird
traidng has been rnet. Tbe Mobile County Constable Associstion is

. estrHished to spprove and pcvi& thc trainiag of consrables as le{r'iteil
il Setior 2.

).

.:l:

. .  t t :
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Section 4 The Con:t*ble Regularory Board of Mobile is hcreby
crca&d. Thc borrd shall have oversight of the condrct of the c<iiisrables
in tbe county and <ha}l nsolve local conplaints agaisst rhe officE of
constable, The board shall have rhe right to suspend any con*tablc
found in vioiation of tbc law for a period not to exceed six months. Thc
board shall consist of thrce members, q&c of whom shalt bc an African-
Amcrican, as followel orc borrd mcmbcr shall bc appointed by tle
Shcriff of Mcbilc County; a chicf congtable of thc board elected by a
majo'rity votr of thc mombcrs of thc Mobitc Cnunty Constablc
As$oeiationi ard oac mcmber shall be appointcd by 0ie Mobile County
l"ogislative Dclcgation, Tlre rncmbcrc of ths bosrd shall provide for
thch osn wrincn rulc* ofproccdllru. Thc membecs shdl servc wilhout
compcnsation and shall scrvc fcn a pcriod of onc yar. It shalt be thc
duty of the cbief constable af rhe board to answcr !o {hc officers of the
associatien altl the ebcfed Sheriff of Mobile County when called uErn
to do so.

Section 5. Any constalle suspcrded from perforoing the duties of his
or her officc undcr fte povirions of this Act is prohibircd from
performing any duties as a peacc ofliccr in tbe Stot€ of Alabama duriag
the term of bis u her suspe*sion and qhall not br hcld liibte for failure
to perform any act required of him or her office during the term of his or
her suspcnsion.

Sectioa 6. No cqprablc holting ofiice or baving qualificd to run f_or the
ofFce on the elfect*c darc of thic Act shill be subject to Secdon L

Section 7. All lawr or partr of laws which codlict with rhis Aci arc
repealed,

Section 8. this Act <teu becam effe{tive itrmediatcly following its
passage aad appfoval by the Govemor or its otherwise b64pming law.

Tho Defendant has not complied with the ter6s sl gecrion 2 of Act
2005-95 in tbat she has Dot taketr aly continuing cducation courses as
rcquired by tbe Acf. As ao'iscumbent conrtable" thc Dcfcrdant is not
affectcd by Section I of he Acr

Pur$ant to thc provisions of Scction 66-?II Codc of Alafuna (1975),
dr A*omcy Crcnerd of Alabalrq Troy King, was scncdrvi0r noticEof' this aclion and the challerge to &e constitutionality ofAct-105-95 and
waivod participarion in fusc proceedirgs.



- Ths Court fitrds thsl therc ilajusRciable corlxroversy and thal rhe Plairtiff

has properly filed thi* action i* aceord*nce rrith the Alabama Declaratory

Judgment Acr, Se{dott 6-6-2Tl Cade of Alabana (l97|l,

Thc office of constablc coatlins ao rcquiremens n hold officc othcr than

residiag in the distict for whict oae is electod or appcinted and posting a

surety bond in rbe amount of $1,00O.00. Secrion 362-l Code ol Alaban4

( 1 975) scts out o&er provisions to be cligible to hold the office of constable

, There is no rcqqircrnelt in Alabaqra Law, other rhan Act 2005-95, rhat lequiles

a constable to haa€ any raiaiAa. hold any certi$cstion or attend any contiouing

education.

Act 2005-9J ir a local act which applies ro Mabile County only.

Anicle IV. Section 105 of &e Constinrion of Alabana of 1901, providcq in

pert, 'No 
".. local law ... itlbl bc enacted in any case which is providcd for by a

gencrallaw...." Section 362140 ct wq., . Code of Alabann(1975\ is t

gcaeral law of statcwidc applicatio'a which establishcs th€ offrc" ol66nsrahle

rhroughour thr stare. ser Green v. Austin 425 sc.2d 4l I (Ala"lgg2).

A "local lad' or "local acf is defned as 'a law which is not a geaeral hw

or a special ot private law." Ala" Coasr of 1901 arcnd, 325. A generd lar+ is

defiued as "whiih i! its t€Ies and effest applies eirbcr to the wbole $tate, or to

onc or ruorc municipaliti* of thc state lcss thrn the wholc in a class.- Ala.

Const. of 1901 amend. 375.



Article IV, S+ction 105 Ala. Consl. of l90l provides that "[n]o special,

private. cr local law ,.. shall be enacted ia any care wnicir is provided for by a

gcncral la*," This s€ctioa prohibitr thc enactmcnt ofa local act when thc subjcct

is alrcady subsumed by a general stahrre. Peddvcoart v. Cfv oJ Birmirglan 354

So.zd 808, 813 {Ala.l9?8). Thc subject of a Iocal law is deemed to be subE$red

in a geaeral law if rhe effect of th local law is to create a varialce &om the

provisions of thc gcncral law. Crandsll v. Citv of Birminqham" 442 So.2d ??, 80

{A1a.1983). Oginioa of the Justicx No. 342 630So.ZdU4,446 (A|a.19'4}.

?hc Cou:t botds that Act 200545 is a local act which is already subs"med by

Section 36.2-1 Code af AlabanafrgS) *Ui. .tdtty defines thc legal

. rcqtrircsstts to be ebded to and to continue 10 bold the office of eonrtable. Act

' 2005-95 was oot pasted pursuant to thc provisions of Article IV, Scction t 06 of

. 
the Alabsma Comtitulion € 19Ol (see Exhibit B to Defendant's Motion to

Dismisg "Journal of thc Alabama House, 2005 Malch 5. 2fi)5", for which the

Coun also takc$ judicial notice).

It ha$ b6cn argucd that thc purposr of this Act is good as it rrquires rraining

for 6ose who keep tbe peace. ln Kiel v. Purvis, 5-10 So 2d- 190 ( 1987). a case

which thc undersigned is very familiar witl\ the same argument was made, The

Ac' in questioa in Kicl sought to sop elcctioneering and other activities tiat might

harass voter *'ithic 6fi) feer of pollin g pls€,es in Mohile Caalry only- (emgasis

supplicd). Whilc thc purpoee of drat lar was conrr&bls ald arpabtyis

reeded today, the Alabamn Supreme Court also ruled it to be uDconstitutioual

i

t l

. t:.;
. _. . ,.r.tii: a,::a

. . . , :
. . ...: :.1



under Article IV, Section l{X and 105 of the Ala- Co.st. of 1901 as the seneral

law which applied to the rest of the stat€ only kept electioneering 30 feet frorr the

polling place,

ln as mrrcb as Alabarna Act 2005-95 afiempts to attach additional

quali{icatims for election to and holding thc office of constablq it is hercby

declar"d to be unconslitntional, null and void. and of no force and effecr. The

Plaintiff and any others working in conccrt with the plaintiff are hcrcby

permanently reetraincd and cnjoined from arempting ro enforce any provisions of

thisAct as it rdat€s to this Defeodant or any other person who may be holding or

hereater hold the office of consta6lc.

DONB and ORDERED this tlrc l Ih day of March, 2009.

lslJOSEPI{ S. JO}'NSTON
Circuit Judge


